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amount of such rental claimed does not ex-
ceed the reasonable use value of the property
leased for the period of the contract and such
further period as may be reasonable; and (2)
the hospital makes all reasonable efforts to
terminate, assign, settle, or otherwise reduce
the cost of such lease. There also may be in-
cluded the cost of alterations of such leased
property, provided such alterations were nec-
essary for the performance of the contract
and of reasonable restoration required by the
provisions of the lease.

f. Settlement expenses including the fol-
lowing are generally allowable: (1) Account-
ing, legal, clerical, and similar costs reason-
ably necessary for the preparation and pres-
entation to contracting officers of settle-
ment claims and supporting data with re-
spect to the terminated portion of the con-
tract and the termination and settlement of
subcontracts; and (2) reasonable costs for the
storage, transportation, protection, and dis-
position of property provided by the Govern-
ment or acquired or produced by the institu-
tion for the contract.

g. Subcontractor claims including the allo-
cable portion of claims which are common to
the contract and to other work of the con-
tractor are generally allowable.

45. Voluntary services. The value of vol-
untary services provided by sisters or other
members of religious orders is allowable pro-
vided that amounts do not exceed that paid
other employees for similar work. Such
amounts must be identifiable in the records
of the hospital as a legal obligation of the
hospital. This may be reflected by an agree-
ment between the religious order and the
hospital supported by evidence of payments
to the order.
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§77.1 Purpose.

Letters of credit with the United
States Treasury, issued by the Depart-
ment to States or other grantees and

45 CFR Subtitle A (10-1-11 Edition)

contractors, are a convenient means
for disbursing Federal funds to recipi-
ents of grant awards or contracts (re-
cipient organizations) under the pro-
grams of this and other Executive De-
partments. The sound and efficient op-
eration of the letter-of-credit system is
dependent in large part upon the hon-
esty, good faith, and responsible finan-
cial management of recipient organiza-
tions that receive funds pursuant to
letters of credit. This part sets forth
conditions that may prompt the De-
partment to seek remedial action
against a recipient organization oper-
ating under a letter of credit and the
procedures that will be used to reach a
final decision regarding the taking of
remedial actions against a recipient or-
ganization.

§77.2 Scope.

The regulations in this part apply to
all recipient organizations under any
program administered by the Depart-
ment through which the organization
receives Federal funds under a letter of
credit.

§77.3 Conditions that may give rise to
remedial actions.

If the Department determines that
any of the following conditions is
present in a recipient organization’s
administration of a letter of credit, it
may take remedial actions against the
organization:

(a) A recipient organization draws
Federal funds through its letter of
credit in excess of the aggregate grant
award or contract authority currently
available to it.

(b) A recipient organization draws
Federal funds for a particular program
in excess of currently available grant
award or contract authority for that
program, even though the organization
may not have exceeded its aggregate
grant award or contract authority.

(c) A recipient organization fails to
file timely all reports and other data
required by the Department in connec-
tion with its grant awards, contracts,
or letter of credit.

(d) A recipient organization accumu-
lates, through its letter of credit or
otherwise, excess amounts of Federal
funds relative to its actual and imme-
diate disbursement requirements.

274



Department of Health and Human Services

(e) A recipient organization’s cash
management system fails to comply
with generally accepted accounting
principles or Departmental regulations
or demonstrates irregularities, mis-
representations, fraud, or abuse in its
operation.

§77.4 Remedial actions.

If, after the conclusion of the proce-
dures set forth in §77.5 or §77.6 the De-
partment finds that one or more of the
conditions set forth in §77.3 is or has
been present, the Department may
take the following remedial actions
against a recipient organization’s use
of its letter of credit:

(a) The Department may place spe-
cial limits, restrictions, or controls
upon the recipient organization’s use of
its letter of credit.

(b) The Department may require
more frequent or more detailed finan-
cial reporting from the recipient orga-
nization.

(c) The Department may suspend, re-
duce, or terminate the recipient orga-
nization’s use of its letter of credit.

§77.5 Remedial action procedures.

Except as provided in §77.6, the De-
partment will use the following proce-
dures whenever it seeks the remedial
action specified in §77.4.

(a) Notice. Prior to taking remedial
action, the Department will provide
the recipient organization written no-
tice of its intended action setting forth
both the legal and factual reasons
therefor. Notice may be provided by
certified or express mail, TWX, tele-
gram, delivery, or similar means.

(b) Opportunity to respond. (1) The re-
cipient organization has 30 days after
receipt of the notice in which to sub-
mit to the Department a written state-
ment setting forth any legal and fac-
tual reasons why it believes the pro-
posed remedial action would be inap-
propriate. If no response is received by
the Department within the 30-day pe-
riod, the Department may make the
proposed remedial action effective im-
mediately. If a response opposing the
taking of remedial action is received
from the recipient organization within
the 30-day period, no remedial action
will be taken until a final decision has
been reached under paragraph (c) of

§77.6

this section. (2) The Department may
prepare a written reply to the recipient
organization’s response. Any such
reply will be forwarded to the deciding
official together with the notice sent
to the recipient organization and the
organization’s response, and a copy of
the reply will be served on the recipi-
ent organization.

(¢) Departmental decision. The Depart-
ment’s decision to take remedial ac-
tion under this part will be made by an
official of the Department who had no
involvement with the initial deter-
mination to seek remedial action. The
deciding official may affirm, reverse,
or modify the initial determination. In
making the decision, the official will
consider only the notice provided by
the Department, the recipient organi-
zation’s statement, the Department’s
reply, together with any other docu-
ments attached to them, and state-
ments at any informal conference held
pursuant to paragraph (d) of this sec-
tion. The official’s decision will be pro-
vided to the recipient organization in
writing and will constitute the Depart-
ment’s final administrative action on
the matter.

(d) Informal conference. If, in the judg-
ment of the official designated to make
a final decision, it would materially
enhance his ability to resolve the mat-
ters in dispute, he may convene an in-
formal conference to question or hear
an oral presentation by the parties. If
an informal conference is convened it
will be transcribed.

(e) Effect of decision. The decision in a
proceeding under this section affects
only the recipient organization’s obli-
gations related to its letter of credit
and does not determine the organiza-
tion’s ultimate liability with respect to
improperly spent funds or other mis-
conduct.

§77.6 Emergency procedures.

(a) Should the Department determine
that it cannot adequately protect as-
sets of the Federal government avail-
able to a recipient organization under
its letter of credit without taking re-
medial action prior to the procedures
specified in §77.5, it may immediately
take remedial action subject to the
subsequent completion of those proce-
dures.
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